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F PREVENTION OF MAJOR DISASTERS IN COAL MINES 


FRIDAY, MAY 2, 1952 


House or REPRESENTATIVES, 
SUBCOMMITTEE OF THE COMMITTEE ON 
EpucatTion anp Lapor, 
Washington, D.C. 

The subcommittee met at 11 a. m., pursuant to call, in room 429, 
House Office Building, Hon. Augustine B. Kelley (chairman of the 
subcommittee) presiding. 

Present: Representatives Kelley (presiding), Lucas, Bailey, 
Perkins, McConnell, and Vail. 

Present also: David N. Henderson, assistant general counsel to the 
Committee on Education and Labor; R. L. Cardon, Office of the Legis- 
lative Counsel of the House of Representatives. 

(Commitrre Notr.—A copy of committee print No. 1 on H. R. 7408, 
showing the bill as reported by this subcommittee, incorporating all 
amendments agreed to by the subcommittee, is made a part of this 
volume on page 1 of the hearings before the full committee. ) 

Mr. Ketter. The subcommittee will be in order. 

We have a number of gentlemen with us today, and I think the sub- 
committee is familiar with their names and positions. 


STATEMENTS OF DONALD G. WELSH, CHIEF COUNSEL, UNITED 
STATES BUREAU OF MINES; M. J. ANKENY, CHIEF, COAL MINE 
INSPECTION BRANCH, UNITED STATES BUREAU OF MINES; AND 
HAROLD J. SLOMAN, ASSISTANT TO THE DIRECTOR OF THE 
UNITED STATES BUREAU OF MINES 


STATEMENTS OF CHARLES FERGUSON, ACTING SAFETY DIRECTOR 
OF THE UNITED MINE WORKERS OF AMERICA; ROBERT E. HOWE, 
INTERNATIONAL REPRESENTATIVE OF THE UNITED MINE 
WORKERS OF AMERICA 


STATEMENTS OF EDWARD D. SCHORR, AN ATTORNEY REPRESENT- 
ING COAL OPERATORS; AND JAMES HYSLOP, PRESIDENT OF THE 
HANNA COAL CO. 


Mr. Lucas. Gentlemen, I think I may be blamed for the hearing 
today. It is my fault that all you are called here today for the pur- 
pose of answering some questions. I do not want to apologize for it, 
because I think the fact that we have gotten together here and clarified 
some of the provisions of this bill indicates there were some faults in 
it Which should have been corrected. 
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7 PREVENTION OF MAJOR DISASTERS IN COAL MINES 


T have some general questions and some questions about the under- 
lying philosophy of this proposal, and then some technical questions 
regarding the language in the suggested measure which I should like 
to discuss with all of you. I do not raise them for the purpose of 
controversy, because I am candid enough to tell you that I shail vote 
against the bill, notwithstanding the corrections which may be made. 
I simply do not believe that the Federal Government should enter 
this field. 

I want to raise first, gentlemen, a matter which will be debated 
thoroughly, 1 am sure, on the floor of the Congress in connection with 
this measure if wwe do not attempt to correct it here in the committee, 
and that is the coverage of the act relating to the size of the mines. 
1 will do it by asking questions. 

Mr. Schorr, do you intend that every mine, including the family 
mine and the small mine and the mine employing less than 25 or less 
than 50 or less than 100 be covered by this act? 

Mr. Scuorr. I would say that I have no particular intention 
about it, and I think, however, that as the bill is drafted it would 
cover every mine regardless of size, regardless of production, that is 
tonnage, and regardless of the number of men employed, provided 
that mine is engaged in interstate commerce, or that its business affects 
interstate commerce. 

Mr. Lweas. Can you illustrate to this committee a mine that would 
not be engaged in interstate commerce / 

Mr. Scuorr. I cannot, because of the more recent decisions of the 
Supreme Court, [ am inclined to think it would hold that every mine 
is engaged in interstate commerce. 

Mr. Lucas. Would you have objection, Mr. Schorr, to exempting 
the coverage of this bill to mines employing less than a certain number 
of men, or producing less than a certain number of tons annually? 

Mr. Scuorr. If you ask me personally, I would say that I would see 
no sound objection to exempting sinall mines, just that statement, and 
then the next question is, What is a small mine, or what line will you 
draw. 

Mr. Lucas. We are going to have to thresh that out here with these 
experts. 

Mr. Scuorr. I do not want it understood that my statement means 
I might agree or might not agree to what the committee might deter- 
mine where the line would be. 

Mr. Lucas. We are just discussing it, and we are not bound 
by any statement we make in the discussion, I hope. Let us go to the 
mine workers. Mr. Ferguson, how do you feel nie that? 

Mr. Fereuson. Very strongly, Congressman, on the basis that a man 
is Just as dead in a small mine as he is in a large one, and on the basis 
that the actual statistics show that our smaller mines are the most 
dangerous mines in the country, and on the basis that so many State 
law exempt mines of certain sizes and in some of our States, partic- 
ularly in our eastern State of Kentucky, we have had whole families 
wiped out because there was no control over these. A man and his 
wife and his daughter. And I can remember the name of the opera- 
tion. They were all killed one day because there was no restriction on 
them. Anybody in the world could go in there and start a hole in the 
hill, knowing nothing about coal mining, and they go in there without 
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setting any timbers whatever and they went under a large piece of 
unsupported sandstone and suddently, without warning, it fell and all 
three of them were dead. 

A boy 10 years old was killed in the State of Kentucky last year 
in a coal mine, because of the fact there were no restrictions as it was 
a small operation, and the State inspection department did not get to 
it intime. Certainly I do not believe that any mine that is in business 
should be exempted from coverage from this act. 

Mr. Lucas. Mr. Welsh, representing the Bureau, will you tell us, 
Mr. Welsh, first your opinion, and then the complexities which might 
arise if this bill became a law ? 

Mr. Wetsu. Well, perhaps the best way to do is look at it from a 
practical angle. I do not believe that we have been able to inspect 
every coal mine in the United States under our existing law, partly 
because of the lack of funds, and it is hard to find some of those gopher 
holes, or holes in the hill, as Mr. Ferguson referred to them. ‘There 
are places that a family mine is on somebody’s farm where they just 
dig coal for their own use. That is true. And I also recognize the posi- 
tion Mr. Schoor took, that it is perfectly possible under some of the 
recent court decisions to hold that any mine, even if it only produces 
enough coal for the people on whose farm it is located, is affecting 
interstate commerce. I am not committing the Department, but I 
certainly am not prepared to say now that we would go in and say 
that we are going to Inspect those mines willy-nilly. If we had enough 
force, I think we would, as a service to the people. I think we should, 
and I am inclined to agree with Mr. Ferguson that a man is just as 
dead, no matter how big the mine was. He is just as dead in a small 
mine as he is ina big one. I think we owe them a service, but practi- 
cally, | do not believe with the type of force we have, and the amount of 
money that the act proposes we could ever get around to such mines 
once a year. 

Mr. ANKENY. Not with our present force we could not. 

Mr. Wensu. That is right. 

Mr. Lucas. How serious objection would you raise, Mr. Welsh, if we 
were to decide here in the committee, to exempt mines producing no 
more than a certain number of tons annually, or employing no more 
than a certain number of men ? 

Mr. Wetsu. As a practical matter, I think a tonnage limitation is 
unworkable, because you could have, I could readily see a man having 
50 men working, and working 1 month a year, producing a substantial 
tonnage during that period, and not much on an annual basis, but the 
hazards to those 50 men are just as great as if that mine operated 12 
months a year. 

Now, on the number, perhaps that would be a more reasonable ap- 
proach, the number of men engaged in the work. 

Mr. Lucas. Mr. Welsh, Tam sure that it would be almost impossible 
for you or anyone in the Bureau to estimate how many men it would 
take to inspect all of the mines in the United States, if this bill as 
presently drafted were enacted, but I would like for you to give the 
committee your views as to the additional expense required to enforce 
this act. 

Mr. Wetsu. Of course, that depends partly on how we in the De- 
partment would construe substantially affecting interstate commerce. 
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I do not believe we would be compelled to construe it as to include the 
mine as we said before operated entirely by a farmer so we would 
not be under any compulsion then to examine such a mine once a year. 

Mr. Lucas. Nor would you be compelled not to. 

Mr. Wetsu. That is right, but that depends upon the interpreta- 
tion of the phrase “substantially affects interstate commerce,” and now 
if you were to take it in its furthest implications as every coal mine 
in the United States, well, from testimony that has been given béfore 
this committee, I do not believe that we could recruit such a force to 
do it. 

Mr. Ferauson. Might I break j in just a moment, to say I disagree 
entirely with the gentleman’s opinion on the right as far as being able 
to recruit the necessary force. That is a matter of administration, 
and the Bureau, I believe, has made statements that by doubling their 
force if necessary they could do so, and it is a matter of manpower, 
and the manpower is available to do the job, and you cannot say it 

cannot be done. 

Mr. Wetsu. I am not disagreeing with you either; I am saying if 
you extend this to include all or every place where coal is dug in ‘the 
United States; that was my premise. 

Mr. Frrevuson. That is true. 

Mr. Wetsu. I think the record will bear me out; I do not think the 
testimony was intended to go that far in any estimate made as to the 
expense or the number of people involved, and I have not refreshed 
my recollection as to the record on that, but that is my present recol- 
lection, and I think it would be borne out by the record, that any of 
the statements made by Director Forbes or anyone else with respect 
to the expense of enforcing this act, and the number of inspectors that 
we required were based on the ultimate of having to go every place 
in the United States where coal was dug, regardless of tonnage, or the 
number of people engaged ; is that not correct ? 

Mr. ANKENY. That is correct. 

Mr. Lucas. Mr. Welsh, and gentlemen, you all heard expressed 
in the general hearing the fear ‘that by adoption of such a bill, we 
might emasculate or cause the reduction of the enforcement of State 
laws by the State authorities. With that in mind, do you not think 
in order to cause the State governments to continue the enforcement 
of their State codes, we should leave a field exclusively within the 
jurisdiction of the States, and that field might be the regulation of 
small mines. 

Mr. Ankeny. May I answer that, sir? I think we have left a 
very wide field for the State officials. 

Mr. Lucas. Since this applies only to disasters, that is right. But 
go ahead with your thought. 

Mr. ANkeNy. One more thought, then, and that is that a number of 
the States, sald { cannot tell you just which States they are, do not 
have jurisdiction over so-called small mines in their law. ° In their law 
they are not permitted or they are not required to inspect small 
mines and do not do it. 

Mr. Lucas. Would our exempting them be some persuasion upon 
the States to extend their jurisdiction over the smaller mines? I 
agree with Mr. Ferguson that a dead man working in a small mine 
is Just as dead as one working i in a large one, 
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Mr. Ankeny. I doubt very much whether it would, and I would 
like to make this observation, too, that so far as the application of 
the proposed legislation to small mines is concerned, if a small mine 
is willing to provide some air in there for the men who go in there 
to breathe, and is willing to rock dust the mine, and incidentally, the 
expense would be very little, there is not much more this act would 
require asmall mine todo. I do not think it is going to put a hardship 
en the small mines at all, other than those numbers of mines that we 
have that are not attempting to put any air in there whatsoever, or 
not applying any rock dust to the mine. 

Mr. Lucas. Aside from the concern which we all hold and which 
T share for the lives of miners, I am concerned with the burden the 
taxpayers will have to bear. Mr. Welsh does not know, nor does 
anyone, I believe, how much additional costs would be incurred if 
the Bureau were required to inspect every underground mine in the 
United States and its possessions. I should like to have your ideas, 
however, Mr. Welsh, as to the views of the Bureau as to their pos- 
sible budgets in subsequent years if this bill is enacted as presently 
written. 

Mr. Wetsu. I think Mr. Ankeny is qualified to give an opinion 
now, and I do not know how firm it would be. And also, if it were 
desirable to give a firm estimate I think he could do that with the 
information in his office. 

Mr. ANKENY. Well, under the present law, we attempt to inspect 
every large mine twice a year, and every small mine at least once a 
year, and twice a year if we can get around to it, and I think that dur- 
ing the past several years we have inspected all of the small mines 
that we can find. There is the difficulty, in locating those mines. 
Sometimes you get a record of where a mine exists, and by the time 
you get out there to inspect it, it is not there any more. It is closed 
down and there is nobody around there. Our big difficulty has been 
finding the mines. 

Now, I would like to point this out, however, that if this goes into 
effect, or if this law goes into effect, it is going to take more time to 
inspect any mine and particularly larger mines, because you have at 
the present time when an inspector goes to a mine and he finds viola- 
tions of the code, he merely makes recommendations that they be 
corrected. Under the procedure that is laid out in the pending legis- 
lation, if an inspector finds a violation, he has got to take into account 
the fact that that will take time in a great many instances to correct 
that violation, and he issues an order for a correction and at the expira- 
tion of that time he must go back to that mine and go underground 
and find out whether it has been corrected, and determine whether or 
not an extension is necessary to complete the correction of the hazard, 
and all of those things will take time. It will impose a burden on our 
present force that will probably require additional money for 
cperating. 

Mr. Lucas. Can you not strike that word “probably” ? 

Mr. Ankeny. We do not know how much of a burden it is going 
to be. 

Mr. Hystor. Mr. Lucas, might I make a few suggestions without 
attempting to make a recommendation regarding what I considered 
to be an extremely difficult problem for anyone to solve about these 
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small mines. That is a tough problem I think for anybody to sit down 
and say what should be done about it. Let me point out this: With 
respect to your question about the State Departments, now it is my 
belief that the United States Bureau of Mines is going to have to give 
more or a greater percentage of its attention to these vital c atastrophe 
hazards than it has in the past, and that is going to inevitably, I think, 
mean that it is going to have to give less attention to some other phases 
of the work they have been doing in the past. That may be good or 
bad, and I am not judging that at the moment. I am stating what I 
believe to be an inevitable fact, in which case there is plenty of field 
for the States to operate, and to devote their very best attention, 
Lecause after all, one man killed is just as dead if he is killed alone as 
if he were killed along with 100 others, and we are not suggesting for 
a moment that there should be any relaxation on the inspection of the 
mines to protect the individual workmen, and we think that that is 
the State’s business. We certainly believe that the States will continue 
to give attention to that. 

So much for that one phase of the problem. Now, with respect to 
the small mines, what we are actually attempting to do with this 
bill is to educate the management of the coal industry. The reasons 
we have disasters is because the mine management is not sufficiently 
aware of the dangers inherent in the mines that they manage, as 
to cause them to take the necessary precautions against these dis: asters. 
That may sound like a strange admission coming from a coal operator 
but it is a fact that we must recognize. If a mine superintendent 
or a mine owner actually believed that there was imminent d: anger of 
his mine exploding, he would do something about it. They need to 
be told by people who know when those dangers exist. 

Now, I make that statement, directing it toward the small mines 
again. That situation is particularly bad in small mines because a 
man decides that he is going to open up a coal mine, and he may have 
been a farmer previously, and he may decide that for the size of mine 
that he contemplates, he does not need to hire engineers and safety 
experts, and that he is going to do this thing on a very low-cost 
economic basis. The result very frequently is that the small mine is 
a hodgepodge of bad management and bad planning, and of very great 
hazard. That is the reason they have such a bad record. 

Now, there are some small mines that are beautifully maintained, 
and they are very safe, because they are run by people w vho know, and 
I say again the difference in these owners and managers of mines is 
not pr imarily a difference in their moral outlook on life, but a differ- 
ence in their intelligence and their understanding of the problems. 
Now, what we are trying to do is to render real help to those people, 
so that they will be educated to reorganize these dangers, and to do 
something about it. You are not turning the safety of the mines 
over to the Bureau of Mines. They cannot carry that responsibility. 
The men in the mines have to be protected by the mine management, 
and no other system would ever work. You could not get enough 
inspectors around there to protect these men, because they have got 
to be inspected every day, and they have got to be taken care of every 
day. All you are hoping to do ‘at the best is to provide a system 
that will disclose publicly incompetent management, and will cause 
that management to be improved or that it be taken out of the 
business. That is just about the picture as I see it. 
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Therefore, if you go to exempt small mines, I think that you must 
take that problem in to account. On the other hand, to try to inspect 
all mines where there is one and two and three and four and five 
people working in them, with the difliculty of discovering where those 
mines are, and knowing whether or not they are working, and facing 
the farmer with a shotgun if he does not want you to enter his mine, 
and you have all sorts of things like that in properties of that size, 
that also is a real problem. 

Now, I realize that I have wandered a Jot in what I have said, 
and let me try to summarize it in this way: I think it would be most 
unfortunate if the Congress exempted too great a number of small 
mines. Ithink it would be going contrary to the purposes of this 
bill. 

Mr. McConnetx. If you were considering the problem of desig- 
nating a small mine, what would be your thought of a small mine ¢ 

Mr. Hysvor. The only suggestion I can make, Mr. McConnell, is 
that the size of the mine be determined, the relative size of the mine 
be determined by the number of men that work there, and 1 would 
be inclined to say that the figure of five men be the dividing point, 
if you are going to make a dividing point on it. 

Mr. Vatr. What would you say about the competency of the large 
mine operators to understand the conditions in their mines? 

Mr. Hystor. I would say, Mr. Vail, that that varies a great deal. 
I say this, that where disasters have occurred in large mines, in my 
judgment invariably they have been the result of the failure of the 
management of those mines to understand their job, and to understand 
their problems. 

Mr. Vai. For that reason you favor the enactment of this legis- 
lation ? 

Mr. Hystop. Yes; I do, and I see no other practical way of solving 
that very difficult problem. It is a thing that is harassed by ignorance 
and prejudice on the part of mine management, not only mine man- 
agement, but mine unions, too, and by State departments and by some 
Federal people. There is just entirely too much confusion with re- 
spect to these disaster hazards, and I think we are straightening that 
out in this bill, and putting the finger right on these spots and telling 
people exactly what they must do, and I think that we are going to 
educate the people that must be responsible for the men that work in 
the mines. 

Mr. Lucas. Would you favor this bill if it did exempt all mines 
employing 25 or less men? 

Mr. Hystor. I would still favor the bill, Mr. Lucas, and I think the 
bill is good in any case, but I think 25 men is too many men to exempt, 
that is a pretty good sized coal mine, and it is in that particular class 
of mine that you are going to have dangerous conditions. You will 
have them in all classes of mines, but you will have more in that class 
than you will have in any other class. 

Mr. Lucas. Can vou illustrate to the committee, or can you remem- 
ber for this committee the recent disasters that have happened in 
mines employing less than 25 men, the disasters this bill is intended 
to prevent ? 

Mr. Hystor. The last disaster was of course, as Iam sure you know, 
of that kind, the Carpentertown disaster, which only worked a few 
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men and I would have to look at the record, but the percentage is 
—_ high. The way you have to appraise a problem of that kind is 
io take the total number of men employed in mines of a given size, 
and see what the record has been there, as compared to a similar com- 
parison with smaller mines. 

Mr. Lucas. Let us hear from Mr. Ankeny on that. 

Mr. Ankeny. I have some information here that bears directly on 
the questions that are being asked by Representative Lucas 

The first point is that there are approximately 1,500 small coal 
mines employing one to five men, operating in the United States. 
According to available coal mine injury data, the fatality rate per 
million man-hours worked at underground coal mines employing one 
to five men is approximately six times the rate for the mdustry as 
a whole. This, however, includes fatalities from all causes, including 
disaster-type accidents. The smaller mines are not immune to dis- 
aster. One major disaster killing five men and 17 minor disasters 
killing one to four men have occurred at mines employing five men or 
less since 1930, as shown in the following tabulation. ‘They include 
only those types of disasters covered by the proposed legislation, 
that is, mine explosions, mine fires, mine inundation, or man-hoist 
disasters. It is unlikely that the record of minor disasters is complete. 
In the earlier years such occurrences were not made public by the 
industry, particularly if only one or two men were killed. Compliance 
with the proposed legislation would impose no undue hardship on 
owners of small mines employing one to five men for the following 
reasons: 

(a) Many of the small mines are not equipped with electricity, and 
therefore the legislation pertaining to electricity and to permissible 
electrical equipment would not be applicable. 

(4) The general simplicity of mining plans and mining operations 
in the small mines relieves the owners of the need for ahi 8 any 
major changes in ventilating systems. 

(c) Most of the small mines would not be considered gassy under 
proposed legislation, and therefore the provisions pertaining to gassy 
mines would not be applicable. 

I might say by way of explanation that the reason that most of the 
small mines would not be classed as gassy mines is that they are gen- 
erally hill-top operations, and ordinarily gas is not found in such 
mines, 

Most of the small mines are opened by drifts and the coal beds 
ordinarily are flat, and therefore the proposed legislation pertaining 
to hoists and hoisting would not be applicable. 

If the small mines are being rock dusted in accordance with the 
provisions of the Federal Mine Safety Code, compliance with the 
proposed legislation pertaining to rock dusting would therefore entail 
very slight additional expense. 

The owners of the small mines may protest that they will go out 
of business if they cannot use black powder to blast coal. This protest 
has been made in virtually every State where the outlawing of black 
blasting powder was proposed to the State legislature. However, the 
use of black blasting powder is now prohibited in all underground 
coal mines in Maryland, Colorado, Tennessee, Wyoming, and Ken- 
tucky. Moreover, no incident is known of any small mine being forced 
out of business in these States because black powder is illegal. 
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Mr. Keniry. There are other States which prohibit black powder in 
mines in States besides these. 

Mr. Perxins. These are the most recent ones to outlaw it; that is 
what he means. 

Mr. Ankeny. For example, West Virginia is not included, and I 
do not believe there is a pound of black powder being used in West 
Virginia, because under the discretionary powers of the de »partment 
of mines they have been able to get the black powder discontinued 
even though it is not prohibited by law. 

Mr. Lucas. Someone testified before us that black powder was not 
being used at all in the United States in mining. 

Mr. ANxeNY. That is not correct. There is quite a lot of it still 
being used. 

Mr. Howe. There is one district down in Alabama that uses it 
exclusively. 

Mr. Lucas. Why should we not in this or similar legislation prohibit 
the use of black powder in mining operations ? 

Mr. Wetsu. It is in this bill. 

Mr. Ankeny. I have a statement here in connection with black 
powder. The number of coal mines in the United States in which the 
use of black blasting powder was discontinued in favor of permissible 
explosives, in 1947 there were 221 mines discontinued using it; in 1948, 

160 mines discontinued ; in 1949, 94 mines; in 1950, 179 mines; in 1951, 
192 mines. 

From 1941, when Public Law 49 became effective, to June 30, 1951, 
a total of 1,037 coal mines discontinued the use of black blasting 
powder. 

Mr. Wetsu. Apropos your reference to the use of black blasting 
powder, on page 35, Mr. Lucas, on lines 24 and 25 of the bill we have 
under consideration, that prohibits it unqualifiedly underground. 

Mr. Hystor. Apropos your suggestion about limiting this to mines 
employing 25 or less men, here is one problem that would certainly 
come out of that specification. A coal mine for one reason or another 
is abandoned, and perhaps it is a large coal mine that has employed 
several hundred men. A group of miners decide that they can oper- 
ate the mine and make some money, or at least make wages out of it, 
and 25 of them will get together, or some small operator will decide 
that he can operate with a small crew like that, and they go in there 
with all of the hazards of that mine, and they were probably pretty bad 
if the mine was abandoned and maybe it was abandoned because of 
the hazards that were inherent in it, and then they go in there using 
their own judgment about how they operate it and get themselves 
killed. We had an instance of that at the Moweepa mine in Illinois, 
and I do not know how many of you men remember it. You remember 
how many were killed in that ? 

Mr. Howe. I think it was 70. 

Mr. Hysvor. It was a small group of men who decided they would 
go in and open up a mine that had been closed down, and they went 
righ it in and the first day they went into the mine, they were all killed, 
7 ry one of them. ‘That is the situation. 

Leueas. I think that is a very good idea, Mr. Hyslop, and I was 
Pi yee ation & chairman that if this committee does adopt a limitation 
of the jurisdiction of the Bureau, we should provide that using the 
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figure 25 men, any mine that may have at any time employed more 
than 25 men, notwithstanding the number of men now employed, 
should be covered. Of course, that presents another administrative 
problem. How are you going to know how many men once worked in 
a mine. 

Mr. Wetsu. I think it raises a legal problem, too. 

Mr. McConneti. Gentlemen, you will recall that three different 
times I suggested that we exempt small mines from the application 
of this law, and we never could come around to an understanding of 
what would be a small mine, and where that exemption should take 
place. Iam in general sympathy with the idea of what is intended by 
exempting small mines, because of the difficulties of finding many of 
these very small mines in the country and inspecting them, but I do 
not know where we should draw that line, and I cannot quite figure 
it out. Iam not satisfied so far. 

Mr. Hower. Could Task you a question? You are assuming, accept- 
ing the Bureau’s figure of five or more men being a major disaster d 

Mr. McConnewt.. That has been brought out in the hearings. 

Mr. Howe. You are going to have to say or use some criteria, and 
then how could you reconcile, say you exempted men from mines that 
had 25 men or less than 25 men, and you had a disaster in that mine 
that killed, say, all 25 of them, or 23 of them, or 24 of them ? 

Mr. Lucas. If it employed 25 men, they would not all be mining 
coal. 

Mr. Ankeny. They would all be exposed to the hazard. Mr. Chair- 
man, it looks to me like you have, if you want to exempt mines of a 
certain size, you have a natural dividing line in here, inasmuch as 
title 2 is entitled “Prevention of Major Disasters in Mines,” and you 
could not have a major disaster in any mine in which four men were 
employed, because you must have five men or more killed in order to 
have a major disaster. 

Mr. Lucas. Is major disaster defined in the bill ? 

Mr. Weisn. No; but I think the term has become so current that it 
is accepted throughout the industry. 

Mr. Scrorr. I think it is just used by the Bureau of Mines, and in 
my own thinking I do not accept it as meaning anything except a state- 
ment that somebody makes. 

Mr. Stoman. TI wanted to make an ase in reference to Mr. 
Lucas’ point. We have conditions whereby mines are operated by 
large companies, and then they retreat to a certain point, leaving only 
entry stumps and room stumps, and these larger companies find it un- 
profitable or for other reasons they do not want to work it, and fre- 
quently small operators will take over these large partly worked-out 
mines and complete the working of the coal. There is a case where a 
mine may have employed at one time 1,000 men, and there might be a 
relatively small number of men that will be finally employed to finish 
the mine entirely. 

It seems to me, and then, too there may be a considerable territory 
of that mine left open, but the small operator may find it conven- 
ient for one reason or another to work a part of that mine. It would 
seem to be a rather difficult administrative job, to say the least, to 
draw a line as to whether that mine is a small mine or not. 

Mr. Lucas. That is granted, Mr. Sloman. May T ask a question 
of Mr. Ferguson. Should an amendment be drafted providing that 
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/ 
this act shall not apply to mines employing 25 or less men, but 
exempt—let me say that again—exempt mines employing presently 
25 or less men except those which have at any time in the past pro- 
duced a certain number of tons of coal per year / 

Now, surely the Bureau of Mines knows the history of most of the 
large or all of the large mines in the country, and they would know 
whether a small oper ator or a group of unemployed miners are re- 
opening an abandoned mine. What do you think about that, Mr. 
Welsh / 

Mr. Wetsu. Offhand, I am not too sure, but I will assume for the 
purpose of this discussion that the Bureau does have reasonably ac- 
curate figures. It seems to me that you still have this problem that 
the number of men engaged in the mine operation there bears no 
relation to the hazards because the hazards, as Mr. Hyslop pointed 
out, exist because of the very physical size of the lay-out. It is not 
the number of men engaged in it. The abandonment of the mine was 
probably due to some ‘of these hazards and the difficulties of comply- 
ing with the law. 

Mr. Lucas. That is not in response to my question, Mr. Welsh. 
You know whether or not a mine has produced a large or relatively 
large number of tons of coal annually. You have records extending 
back a number of years. If we except from the exemption such mines, 
would we not be providing the Congress with some reasonable line of 
demarcation between small mines and large mines? 

Mr. We tsu. I do not think so. 

Mr. Stoman. I would like to try to answer that question, Mr. Lucas, 
by this statement: Our records are fairly good for the last 20 years. 
Well, 25 men 20 years ago, before we got into the point of mechaniza- 
tion that we are today, would not produce near the tonnage that 25 
men would produce today, or could produce today. Therefore, I do 
not think that you could arrive at a reasonable basis for comparison 
on the tonnage standpoint. Of course, we have more hand mining in 
the smaller mines today that we do in the larger mines. 

Mr. Lucas. Then let us exempt any reopened mine and exempt from 
the exception any reopened mine notwithstanding the number of men 
employed or the number of tons produced. 

Mr. Hystor. I think that would be a more difficult distinguishment 
than the one you suggested; and I think it would be practical, if 
Congress chose to do so, to make distinction based on the former 
production or the former number of men employed by a mine, and I 
think that that would be a practical distinction to make. But, if you 
try to make it on the basis of a mine that has been reopened, then you 
certainly raise a lot of questions, because if you take a mine that has 
been idle for 2 weeks—is that a reopened mine when it starts to work 
again? You will immediately run into that class of question. . 

“Mr. Lucas. Gentlemen, evidently we do not have the answer, but I 
am going to propose such an amendment here in the committee; and, 
if it 1s not adopted here, Tam going to propose something on the floor, 
and I would lke to have your ideas, especi ially the Bure: iu of Mines, 
and I think I have the right to ask the Bureau of Mines to give me their 
suggestions as to what a small mine is, and how it might be defined 
legislatively. 

Mr. Anxeny. Mr. Chairman, I would like to suggest that if such 
an amendment is proposed, that any mine that employs less than five 
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men at any one time underground be the basis of exemption, because 
then you are conforming to the title of your legislation. 

Mr. Lucas. That goes back to a regu: ition of the Bureau of Mines 
describing what you understand a major disaster amounts to. 

Mr. Ankeny. That is commonly accepted and has been for many 
vears. The definition of “major disaster,” one in which five or more 
persons have been killed, regardless of property damage, or any other 
consideration. 

Mr. Lucas. I may have been discourteous to Mr. Ferguson, and we 
ought to permit him to speak on this. 

Mr. Frereuson. Go right ahead. 

Mr. McConnety. In connection with those five men or less, would 
that pretty well eliminate these little family mines, like father, son, 
and maybe a couple of children, or something like that? 

Mr. Ankeny. To a large extent, it would. 

Mr. McConnetu. That would also include the little mines hard to 
locate that you mentioned. 

Mr. Ankeny. Very much so. 

Mr. Ketiey. Mr. Ferguson, did you have something to say ? 

Mr. Frercuson. I just wanted to briefly point out, I think, one thing 
that you might have overlooked. What you will do by eliminating 
any of these mines is to encourage the continuance of a condition which 
now exists throughout the country. In other words, you are going to 
say to these small fellows, “We now give you carte blanche and you 
can go in there and kill yourselves at any rate which you feel necessary, 
because the States do not go to these small mines,” and in the State 
of Pennsylvania, for instance, five-man mines are exempted from 
coverage by the State act, and that is true in other States. I can not 
name them to you. 

Mr. McConnewt. Is “5” one of the figures used a great deal? 

Mr. Frereuson. In the State of Pennsylvania, it is a mine of five 
men. I might point out a concrete example. Inthe State of Montana, 
we have a law that says in mines where five or more men are employed 
they shall have to have a certified mine foreman on any one shift; 
in other words, to be employed. So, one particular operator, in order 
to get around the provisions of the act, where he formerly had one 
shift of 15 men inside his mine, to get away from the provisions of 
the code he tried to put his mine on a three-shift operation and fired 
his mine foreman. He worked five men on each shift and, therefore, 
was out from under the act. He was no longer incurring any penalties 
by working as he pleased. 

I want to say to you in all seriousness in proposing this legislation 
the Mine Workers are entirely sincere, and we came down here and 
we have modified our position in line with the thinking of the industry 
and in line with the thinking of the Bureau of Mines. We have come 
up here with what we believe is a good piece of legislation. We 
honestly and sincerely believe it will solve many of the problems 
that now exist. But, if you emasculate the act te the point where you 
are going to exempt the very people we are trying to reach, you are 
going to fail in the very things we are here to do. 

Mr. Lucas. Mr. Ferguson, if I may respond to that, we owe a duty 
to other than the miners in passing legislation. 

Mr. Ferevson. I agree, sir. 
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Mr. Lwueas. I think, as a practical matter, we are going to have to 
exempt small mines, and I do not know how we are going “to define it. 

Mr. Howe. Could I ask you a question, Mr. Lucas’ Supposing 
that amendment is offered ‘and accepted, would there be any con- 
sideration given to the opinions of the men who are wor king? Say 
you did exempt a mine that employed 25 men or less, and supposing 
that those men in that mine were not satisfied with conditions, would 
there be any possibility of an appeal on their part to the Bureau of 
Mines or to the Federal Inspection Service for an inspection and the 
right of enforcement if they found things were as the men claimed? 

Mr. Lucas. That brings up the thought which I have had for some 
time, and I asked some questions about it in our earlier hearing, 
regarding levying some sort of costs against the mine for this inspec- 
tion. I think that we could provide, or I believe that it could be 
drafted, allowing a small mine to accept or to solicit Federal inspec- 
tion and obtain it, especially in connection with some fee which might 
be charged for the inspection. I intended to ask all of you this ques- 
tion, and so I shall now, since it seems to be related. Could it be 
reasonably done, gentlemen? Could we require or could we levy 
a small fee for the costs of this service of the Federal Government 
against the mine which is inspected ? 

Mr. Scuorr. May I answer? 

Mr. Lucas. You know what I would say if I continued; so, go right 
ahead. 

Mr. Scuorr. If your question is one as to the law, I say Congress 
could do that lawfully, and it is upon the theory that it is part of 
the policing expense of the mine, and I do not judge at all about the 
ehkdedi of doing that. 

Mr. Lucas. How would it affect your operation, Mr. Schorr? You 
are a big operator, and you have Federal mine inspectors in your 
mines all of the time, and every time they make an inspection they 
present vou with a copy of their opinions. Could there not be charged 
something at that time, or could not some fee be attached? When 
we get an automobile inspected, there is a fee attached, and we pay 
the fee. 

Mr. Perkins. Do you not think it would be discriminatory for the 
big mines to get an investigation, in accordance with this act, and 
then charge the little man, in the event the men wanted an investiga- 
tion, for that investigation ? 

Mr. Lucas. If all of the mines were paving the same fee for the 
same services, perhaps paid by the day or by the hour, or by the job, 
that would answer Mr. Howe's question as to allowing a small miner 
to come into the Bureau and say, “We would like to have Federal 
inspection to satisfy and keep up the morale of our employees.” You 
would then call in the services of the Bureau. IZf we are going to have 
to double your inspection force, Mr. Welsh—— 

Mr. Wenst. I do not believe that that figure has ever been as 
firmly stated as doubling ; has it ? 

Mr. Lucas. You used the figure awhile ago. 

Mr. Stroman. Well, when that estimate was previously given, it was 
a very rough estimate, and it was made on the Price bill, which of 
course is not now being considered by this committee, and no estimate 
was given on this new Tegisl: ation. So, I do not think you can hold us 
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too strongly to that. But I would like to make another observation. 
Apparently there is some sentiment in the committee, from what Mr. 
Lucas and what Mr. McConnell have said, that there is going to be 
some division point, or at least there is going to be an attempt made. 

I can assure you gentlemen that the Bureau of Mines records are 
replete with disasters of very serious proportions that have occurred 
in mines employing 25 or less men. I want to personally strongly 
urge you—and I believe I can speak for the Bureau of Mines—that, 
if you do insist on a division, you make it at the five-man level rather 
than at the 25-man level. I think it would be a grave mistake to cut 
it at 25, and I say that in all seriousness. I think that you will give 
us in the Bureau of Mines a piece of legislation that will be im- 
practicable, to say the least. 

I want to make that as strong as I can: That, if you do insist on a 
cut-off point—of course, we in the Bureau do not think there should 
be a cut-off point—but, if you do insist on it, certainly do not cut it 
at 25. 

Mr. Keiiey. Well, 25 men today in a mine can produce quite a bit 
of coal, and it might be a mine that is rather deep and should be sub- 
ject to the provisions of this bill, as far as ventilation is concerned, 
rock dusting, and haulage, and permissable equipment, and so on. So, 
what you would be doing, really, if you make the cut-off point at 2 
or less, you are placing the mines above that at a serious economic 
disadvantage. There is no question about that. 

Mr. Stoman. That is true, and we have found, if you want to class 
them as a group of “25 or less” men, those are our most hazardous 
mines from the standpoint of what the accident records have been. 
I am not prepared here today to give you that record, but I can assure 
you that what I say is true, and 1 think Mr. Ankeny will bear me 
out. 

Mr. Ankeny. That is right. 

Mr. Lucas. You are using the term “most hazardous.” Does that 
mean those which have had the most major disasters ? 

Mr. Ankeny. Those that have had the most accidents. 

Mr. Lucas. Now, that is another thing entirely. 

Mr. Stroman. I would not want to put ourselves on record exactly 
as saying as to the number of major disasters. They have been 
sizable, I assure you, Mr. Lucas; and, of course, a mine employing 
25 men could not have 119 men killed, like Orient; but I assure you 
there are lots of them that have had five or more men killed. The 
proportion is very high. If you would insist on that record, we could 
dig it up for you, but I can assure you that it would be from our stand- 
point a very grave mistake. 

Mr. McConnety. What you are saying is that in relative praportion 
to the number of men employed, it w ould be considered major? 

Mr. Hystop. Not only that, Mr. McConnell, but I think they would 
agree to this: That the perce enti ige of mine fires and mine explosions 
has been very high in a small mine; very often a mine explosion or a 
mine fire occurs that does not kill anybody, but it might have killed 
somebody. Again, frequently it kills one man because some fellow 
decides that he is going back into the mine for some reason after 
" rybody else has gone ‘home, and m: iybe the fan has been down 3 or 
4 days, and he just turns a switch on and starts the fan, walks back in, 
and the place is full of gas. It does not come under the popular 

















PREVENTION OF MAJOR DISASTERS IN COAL MINES 15 


definition of a disaster, but it does come under the definition of a mine 
fire or a mine explosion, and the small mine is certainly a serious 
offender in that respect. 

Mr. Lucas. I think it is quite obvious that we are not going to come 
to any agreement on this question. May I suggest in view of the fact 
that we are imposing on these gentlemen as we are that we recess for 
lunch. 

Mr. Ketiey. We will recess for lunch until 1: 30. 

(Thereupon, at 12:15 p. m., a recess was taken until 1:30 p. m., the 
same day.) 


AFTER RECESS 
Mr. Ketiey. We will proceed. 


STATEMENTS OF DONALD G. WELSH, CHIEF COUNSEL, UNITED 
STATES BUREAU OF MINES; M. J. ANKENY, CHIEF, COAL MINE 
INSPECTION BRANCH, UNITED STATES BUREAU OF MINES; 
HAROLD J. SLOMAN, ASSISTANT TO THE DIRECTOR OF THE 
UNITED STATES BUREAU OF MINES; CHARLES FERGUSON, ACT- 
ING SAFETY DIRECTOR OF THE UNITED MINE WORKERS OF 
AMERICA; ROBERT E. HOWE, INTERNATIONAL REPRESENTA- 
TIVE OF THE UNITED MINE WORKERS OF AMERICA; EDWARD 
D. SCHORR, AN ATTORNEY REPRESENTING COAL OPERATORS; 
AND JAMES HYSLOP, PRESIDENT OF THE HANNA COAL CO.— 
Resumed 


Mr. Lucas. You may have observed that I am in the minority in 
my committee here, and I do not utter great complaint about that. I 
have a number of, I think, serious questions regarding this bill, re- 
garding the phrasing of this bill, gentlemen, which I should like to 
discuss with you, and until Mr. McConnell returns, I should like to ask 
you people who drafted it, Mr. Schorr, why did you on page 14 of the 
bill provide under subparagraph (a) that the Board is authorized to 
make such rules as are necessary for the orderly transaction of its pro- 
ceedings, which shall include requirement for adequate notice of 
hearing to all parties? Why did you not direct the Board to follow 
the Administrative Procedure Act? 

Mr. Scuorr. With reference to what? 

Mr. Lucas. To the proceedings of the Board. 

Mr. Scnorr. Well, the Administrative Procedure Act is excepted; 
there is language in the bill that excepts the Administrative Procedure 
Act, and the reason I think it ought to be excepted is that it is vague, 
indefinite, and uncertain. The decisions of the courts on the Adminis- 
trative Procedure Act are few and in discussing the various sections 
of the Administrative Procedure Act with lawyers for a considerable 
period of time, I rarely find that there are two of them who agree in 
their interpretation of it. I think that the procedure that is set up 
in here is far clearer and less susceptible of doubt and question as to 
what it means than if there were an attempt made to follow the Ad- 
ministrative Procedure Act. 

I suppose you mean merely those provisions of the Administrative 
Procedure Act which have to do with adjudication ? 

Mr. Lucas. Yes, sir. 
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Mr. Scnorr. This language here seems to me to be very simple and 
very clear. 

Mr. Lucas. I do not deny it, but IT wonder if we are not making an 
exception in this case which may be laying a precedent for the de- 
mand by other Government bureaus and agencies for exceptions from 
the Administrative Procedure Act. 

Mr. Scrorr. I would not be surprised, but T think it would be a good 
thing. 

Mr. Lucas. You do not believe in the Administrative Procedure 
Act? 

Mr. Scnorr. Not in the present Administrative Procedure Act. 

Mr. Battry. Might I enter into the discussion at this point by rais- 
ing the question, Why did not they use the Administrative Procedure 
Act in the Taft-Hartley legislation’ There they departed entirely 
away from it, and you are using exactly the same procedure here that 
is in the Taft-Hartley law, so far as court review is concerned, abso- 
lutely. 

Mr. Sctrorr. So far as what, vou say / 

Mr. Battery. So far as court review is concerned. 

Mr. Scuorr. There are plenty of existing laws which require the 
same sort of procedure. 

Mr. Battery. I asked you a question yesterday, and I was advised 
that it was exactly the same procedures as outlined in the Taft-Hartley 
law. Is that true? 

Mr. Scrorr. I understand it is true with reference to the require- 
ment that the court of appeals must find substantial evidence, if that 
is the phase of it that vou mean, but beyond that I do not see any par- 
ticular likeness to the Taft-Hartley Act. 

Mr. Baitey. Let me ask you another question there. On the initial 
application on the part of an operator, is it not mandatory procedure 
just like the Taft-Hartley law? Can he not get a temporary injunc- 
tion without a hearing to estop one of these orders here / 

Mr. Scuorr. You mean the application to the Board of Review? 
Yes; the language here would permit the Board of Review to stay, 
which is similar. 

Mr. Barter. I am talking about when he applies to the United 
States district or circuit court. 

Mr. Scuorr. Yes; he can do that. 

Mr. Battery. Then it isa mandatory procedure; is it not / 

Mr. Scuorr. In what respect ? 

Mr. Battry. In that he does not have a hearing and have the inter- 
ested parties present. 

Mr. ScHorr. Not atall. The bill expressly provides that neither the 
Board of Review on an application to the Board of Review, nor the 
court of appeals, can stay the order closing a mine without a hearing, 
and without notice to the other side. 

Mr. Baiwtey. They cannot even tie it up temporarily ? 

Mr. Scuorr. Not without a hearing or a notice. 

Mr. Battery. What do you mean by a hearing? 

Mr. Scuorr. Such hearing as the court itself might deem necessary 
in order to pass upon the application for a stay—for a temporary stay. 
Both sides would have an opportunity to be heard on that. 

Mr. Perkins. In other words, the operator of the mine would receive 
notice and bring his witnesses in that there was no proof or no sub- 
stantial proof of any danger existing. 
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Mr. Batrry. Is there anything that would be an inhibition against 
the judge accepting the facts in the form of affidavits, like they always 
have done in this procedure, without the appearance of witnesses to 
give personal testimony ? 

Mr. Scuorr. The language is that there must be notice given to 
both sides and an opportunity for both sides to be heard. It is very 
clearly stated. And, incidentally, that is not peculiar to this bill. 
You will find that in practically all of them. 

Mr. Perkins. That is general court procedure / 

Mr. Scuorr. In every statute that provides for appeals to the 
court of appeals; yes. 

Mr. Perkins. It may be more feasible to hear it by affidavit than 
witnesses. 

Mr. Battey. Maybe I am wrong about this, but I got the impression 
the other day that there were two courses of court action, one of them 
being an individual operator or other party concerned wanting to 
contest the ruling of the Board. Is it not also possible under this 
legislation that the fellow can go directly to the district court without 
coming to the Appeals Board ¢ 

Mr. Scrorr. On the question of a closing order, you mean ? 

Mr. Baitry. Yes. 

Mr. Scuorr. I think it is possible for the operator to go directly 
to a Federal district court in certain instances. If, for example, the 
operator wishes to contest the constitutionality of the statute under 
which the order was issued, I think that he could go directly to the 
district court. The reason for that is 

Mr. Baitey. Unless there is a question of constitutionality involved, 
he must come to the Board and cannot go to the court. 

Mr. Scuorr. I think that he could if he alleged fraud or delusion, 
or if he alleged that the order to close was entirely outside of the 
statutory authority. In other words, he would have to go to the 
Board, in my judgment. 

Mr. Baitry. Let us pin it down to a for instance. Would the alle- 
gation on the part of the operators now, and the objection in their 
opposition to the bill that certain of the members of the Bureau of 
Mines or inspectors were formerly members of the United Mine 
Workers—would that be evidence of collusion between an inspector 
and the United Mine Workers ? 

Mr. Scnorr. I think it is a question for the court to determine, 
and you say would that be evidence? I do not know. 

Mr. Battey. I am just asking questions to try to get this legislation 
such that we are not going to have it back in here again telling us 
that we made a mistake. 

Mr. Scuorr. I certainly hope for the same result. 

Mr. Wetsu. If I might make a statement here on that, I frankly 
do not see how that would afford a basis for a court to make a valid 
ruling setting aside an order. After all, some of our inspectors have 
also worked for the companies. 

Mr. Batrey. It would work the other way, of course. 

Mr. Wetsu. And I do not believe the fact that a man has worked 
for somebody else in the past would be evidence of any particular 
prejudice one way or the other, and I hardly think that a court would 
entertain an objection on that ground without proof. The proof 
would establish the fact, regardless of his company connection, that 
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he was acting illegally or fraudulently, and I do not think that the 
mere allegation of a previous company connection or a previous 
membership in the United Mine Workers would per se prove anything. 

Mr. Scuorr. I fully agree with that, and I think under the bill it 
is certainly legally possible for one of the members of the Board to 
be a mine operator, and it certainly is legally possible for one of the 
members of the Board to be a representative of the Mine Workers, 
and I certainly think that coal inspectors may have had connections 
with operators or with the Mine Workers over the years, and the 
question of their appointment, they are appointed by the Secret ary 
of the Interior, they must simply have the qualifications set up in 
the bill, which are so many years’ experience in coal mining, and 
so on. But the mere fact that one of them was formerly employed 
would not be the final answer. 

Mr. Lucas. On page 24 you have used the word “substantial” 
regarding evidence, which will be considered conclusive, or shall be 
considered conclusive regarding the findings of the Board when the 
matter is in the hands of the United States Court of Appeals. I hold 
that the word “substantial” is not enough; that the substitution of 
the words “preponderance of the evidence” would give greater pro- 
tection to those who may be appealing a matter to the Board. 

Mr. Scuorr. Tothe Board or to the courts? 

Mr. Lucas. To the courts. 

Mr. Perkins. Will the gentleman vield for an observation at that 
point? Iam very confident that if the gentleman’s point were con- 
ceded by the committee, it would change the general rule of evidence 
governing the trial of cases, and now prevailing not only in the 
Federal courts, but in the State courts of the United States. I make 
that statement because we all know that the terms are used inter- 
changeably at times, but there is a technical and a very clear distine- 
tion, which I think should be. In the trial of a case sometimes, or in 
deciding the question of fact, either the jury or the judge will be con- 
fronted with one witness, and he places credence in that witness’ testi- 
mony. In other words, he believes what that witness is stating is true. 

Now, the fact that there is only one witness that he believes, that 1s 
substantial evidence, but 1f you come in here with a dozen witnesses, 
the court or the jury does not believe them, then the preponderance of 
the evidence would be just the opposite from what the court may 
believe. 

Mr. Keniry. I think Mr. Lucas is directing his questions to the 
gentleman at the table. 

Mr. Lucas. I cannot fail to respond to my colleague on the commit- 
tee by stating he is giving an illustration which would not be applicable 
in this case, because here you are giving power to a bureau or an agency 
to determine the facts. It is not going before a jury, in any way. 
The Bureau is the only one determining the facts. It will have a 
volume of evidence, evidentiary matter, to present. 

Mr. Perkins. But the amendment will apply to the court as well 
as to the bureau. 

Mr. Lucas. That is the reason I offered it, and it authorizes the 
court not to be bound by simple substantial evidence, but to be bound 
by a preponderance of the evidence. Now, all of the evidence will, of 
course, have been prepared either by the Bureau or those who are 
brought before it. 
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Mr. Scuorr. As I understand your question, Mr. Lucas, you are 
asking whether it would be sounder and wiser in this language on 
page 24 which refers to the circuit court of appeals, whether it would 
be wiser to say that the findings of the Board, that is the circuit court 
of appeals, when considering the case, that it shall be governed by 
this language, that the findings of the Board as to fact, 1f supported 
by substantial evidence on the record considered as a whole shall be 
conclusive or whether it be wiser to say that the findings of the Board 
as to the facts, if supported by a preponderance of the evidence ¢ 

Mr. Lucas. Yes. 

Mr. Scuorr. As shown by the record, you mean? 

Mr. Lucas. Yes, sir. 

Mr. Scuorr. Well, that question I think must be answered, at least I 
certainly think it is correct the way it is here, “substantial evidence.” 
The Board is a legislative agency, the Board of Review. It finds the 
facts, and presumably it will determine where the preponderance of 
the evidence is in its findings of fact, just as trial courts do, and just 
as juries are instructed to do. But I think that you will agree with 
me that everywhere when appeals are provided from trial courts to 
the courts, in this case the circuit court of appeals, that the appeal is 
upon questions of law, and none of the appeal courts that I know of 
anywhere, State or Federal, will weigh the evidence to determine 
whether there is a preponderance of the evidence or not. 

Mind you, I am saying they will not weigh to determine whether 
there is a preponderance. The question that the appeals court has 
before it always is a question of law, and not a question of determining 
fact. It isa question of law and the legal question is. is there evidence 
in the record sufficient to sustain the finding, and is there evidence 
sufficient to support the conclusion that the trial court reached. 

In our case, is there evidence in the record sufficient to support the 
finding of the Board? That is the legal question, and the Supreme 
Court of the United States has in a number of cases declared that any 
language in an act of Congress which attempts to give to the appellate 
court the power and the duty to weigh the evidence and pass its judg- 
ment on the weight or the facts in the case or substitute its judgment 
for the trial tribunal just has no effect in law, and the appellate court 
will not do that. As a matter of fact, there is one Supreme Court 
decision which holds that where Congress attempted to do that, it is 
just void, and no appeal could be had in the case to the court. 

Now, this is the universal rule, that substantial evidence rule, and 
it has been sustained by the Supreme Court time and time again, 
and it is because these constitutional courts, like the circuit court of 
appeals and the Supreme Court, other than the circuit court of appeals 
of the District of Columbia, and district courts of the various districts 
other than the district court of the District of Columbia, these district 
courts and courts of appeals other than those in the District are 
what we call constitutional courts. They are appointed pursuant to 
article IIT of the Constitution, and they only have that jurisdiction 
which the Constitution gives them, namely, the jurisdiction to decide 
judicial questions, and questions of fact are not judicial questions. 

To attempt to give the court the power to pass upon the weight 
of the evidence in my judgment would make that provision simply 
void, and the court would not pursue it. 
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Mr. Vau. Mr. Schorr, would you say that the term “great weight” 
would be synonymous with preponderance ¢ 

Mr. Scuorr. No; I would not. 

Mr. Vai. In other words, gross weight would be a combination of 
sufficient evidence upon which to base a conclusion ¢ 

Mr. Scuorr. It is not a question under the law of great weight at all. 
It is simply that the reviewing court does not weigh the evidence at all, 
and it does not attempt to see, and it has no right to attempt to see 
whether there is a preponderance on one side or the other. It simply 
examines the record to determine whether there is suflicient evidence 
on the face of the record as indicated by the written words and the 
exhibits that may be looked at, whether there is sufficient evidence 
in that record to sustain the decision. 

Mr. Vaiww. That could be interpreted as great evidence without using 
the term “preponderance,” which would cover Mr. Lucas’ point. 

Mr. Scuorr. Yes, normally it should be great evidence, and it de- 
pends upon what you mean by the word “great,” and the word “sub- 
stantial” is right, and it is the word that is used, and it is the word that 
has been passed upon by the courts. 

Mr. Welsh suggests it is not a mere scintilla, and is much more than 
a scintilla. 

Mr. Lucas. I am glad he used that phrase, because we have had 
some very glaring miscarriages of justice because agencies of the Gov- 
ernment have in determining the facts in cases which have been carried 
directly to the courts of appeals under certain of our law, attained 
their ends by mere scintilla bits of evidence. 

Mr. Wexsu. The word “substantial” should cover that. 

Mr. Lucas. Mr. Schorr is correct when he says the Supreme Court 
has upheld decisions of the courts of appeals where there has been 
substantial evidence as such, but the court, Mr. Schorr, has determined 
whether there was substantial evidence, and that is the province of the 
court of appeals, always. 

Mr. Scuorr. That is right. 

Mr. Lucas. Then, if it determines evidence at all, a substantial evi- 
dence, it may, sir, determine whether or not there is a preponderance 
of evidence, notwithstanding your statement that preponderance is 
something outside of its jurisdiction. A court of appeals determines 
judicial questions, you are right, but to determine those judicial ques- 
tions. it must apply the law against the facts, and it cannot determine 
those judicial questions without having the facts before it, and it can- 
not determine those judicial questions without measuring those facts ; 
whether it measures them by substantial, or preponderance, is the 
question here before us. 

Mr. Scrrorr. That is the question that you raise, but I submit—— 

Mr. Lucas. Then it does consider the facts, sir, and then a court 
of appeals, if it were to be directed by the Congress or State legisla- 
ture to have such a power would have to consider the amount of the 
evidence, and the kind of the evidence. 

Mr. Scuorr. But not the preponderance. 

Mr. Lucas. Well. a legislature may direct the court. 

Mr. Scrrorr. It may direct the appellate court, but the appellate 
court would not deny that. 

Mr. Lucas. J disagree with you. T think an appellate court may 
be reauired to. because we have had such injustices because of execu- 
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tive agencies enforcing their wishes upon our citizens, and the courts 
of appeals and the Supreme Court have been estopped from going, or 
been prevented from going into the fact of the case as presented in 
the trial court, because - the legislature has prevented them from going 
beyond that w vord “substantial,” and the evidence is all prepared by 
the Government agency. 

Mr. Scuorr. Not in this case. This is an adversary proceeding. 

Mr. Lweas. That is true, and why should you object to the pre- 
ponderance / 

Mr. Scuorr. Simply because I am afraid if the word “preponder- 
ance” is used, the Supreme Court will say, “We cannot entertain any 
appeal that requires a determination by the appellate court of a pre- 
ponderance of the evidence because that is not the kind of question we 
have jurisdiction to pass upon,” and the Supreme Court has done that 
very thing in similar cases. 

Mr. Lucas. That is the reason TI offer this amendment, because the 
Supreme Court has been prevented from getting all of the facts, 
because the court of appeals has said, “We can’t go beyond the findings 
which this Bureau has brought to us,” and in cases I recall the findings 
have been so colored and so partial that injustices have been created. 
Iam trying to prevent that. 

Mr. Scuorr. I do not know of a single ease. 

Mr. Lucas. Well, T do. 

Mr. Scriorr. Where the rule that you urge has been used. 

Mr. Lucas. I did try to find my file on this question last night. 
When we had previous legislation before us which IT helped draft, we 
sought, or we did have in my bill the term “preponderance.” and I 
was out-voted in the committee. T cannot fail, Mr. Schorr, despite 
the fact that [ have great respect for vour judgment and your legal 
knowledge, I cannot fail to disagree with you and feel that we are 
not performing equal justice under law unless we require the Gov- 
ernment agency to supply a preponderance of the evidence. I think 

in practice the question will never be raised, because the Board will 
have great volumes of evidence to suppert its stand, or else the Board 
itself will not have taken such an action, and IT think the kind of board 
we are setting up, their decisions are going to be unquestioned, 

Mr. Scrrorr. T do, too. 

My. Lucas. And even if we adopt my amendment, I do not think 
it would ever get to the Supreme Court. T recall and you perhaps 
will recall it, too, if T give vou what I remember are the facts: An 
FEPC case during World War II, the Fair Employment Practices 
Commission set up by Executive order which was given just this 
power to find substantial evidence. and to take its case directly to the 
court of appeals. A finding was had against a defendant on testimony 
by one colored man against the testimony of all of the other employees 
of the defendant, and as I recall there were 11 witnesses on one side, 
and one colored man came in and said that discrimination had been 
done. And the Supreme Court refused to review on the ground that 
the Court was prevented from hearing or considering or going beyond 
the findings of the FEPC. 

Mr. Scuorr. That is entirely in accordance with the constitutional 
principles involved, and Congress cannot change the Constitution. 
You may not think it wise or you may not think it just. 
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Mr. Lucas. I do not think it is a constitutional question, Mr. Schorr, 
and I see that there is difference of opinion there. I do not want to 
devote all of my time to discussing that question with you, and I am 
going to offer that amendment in the committee. 

Another question on page 25, what do you gentlemen mean by the 
term “adequately supported,” and what if this travel way is through 
solid rock? Will there have to be rib supports put in there or roof 
supports ¢ 

Mr. Ankeny. There may or may not have to be. In coal-mining 
operations generally there must be supports other than the natural 
support of the rock itself. 

Mr. Lucas. Would you object to the inclusion of the words right 
after the word “supported” to make it read “roof and ribs of ‘all 
active underground roadways and travel ways in a mine shall be 
adequately supported where necessary to protect persons from falls 
of roof or ribs”? 

Mr. Scnorr. May I say we certainly would not object but I do 
not think it adds anything to it. I think under the use of the word 
“adequately,” the question is, is the roof and are the ribs adequately 
supported? Now, they may be supported in their natural state with- 
out artificial support, and they may be adequately supported. In 
that case certainly no artificial support could be required. It is 
always in that case a question of fact, and suppose the operator 
thinks he has adequate support without artificial support, or with 
artificial support, and the Bureau thinks it is not adequate. There- 
fore, we establish this Board of Review to determine that question 
if there is a controversy between the operator and the Bureau. I do 
not like to use in law words like “adequate” that leave the question 
open to determination, but how you are going to prescribe in a statute 
the exact kind of support that every ‘instance and every case and 

every place in the roof, ribs or so on in the mine are used, and so you 

use adequate, and it is a question of fact. that has to be determined 
by some tribunal, if the operator and the Bureau get into a quarrel 
about it, and the machinery is set up for that purpose. 

Mr. Lucas. You said you would have no objection to the inclusion 
of the words “where necessary” after the word “supported.” 

Mr. Scuorr. I said I can see no objection to it. 

Mr. Lucas. How about the Bureau of Mines ¢ 

Mr. Wetsn. [ concur fully with Mr. Schorr in that, that “where 
necessary,” as far as I can see, adds nothing to it at all, because if it 
does not need support, it is already adequately supported. 

Mr. Lucas. Does it detract from it? Does it weaken it? I do not 
want to weaken it. 

Mr. Wersn. Every time you add words to anything, Mr. Congress- 
man, you introduce an element of uncertainty. But if it is the con- 
sensus of this committee that that is clarifying, I will not object to 
it in the least, and I do not feel that it is necessary. 

Mr. Lucas. What about you, Mr. Ferguson? ‘“Adequately sup- 
ported where necessary to protect persons from falls.” 

Mr. Fercuson. I think I agree with the other gentleman, that we 
have already done that, and we have said it must be adequately sup- 
ported regardless of where it is, and in other words the question of 
“adequately” is a matter of judgment. I think if you insert the words 
“where necessary,” you are going to broaden the field of contro- 
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versy as to what is adequate or what is necessary. In other words, 
you will be detracting from the judgment of the inspector and the 
operator. T think it is well covered here, and I do not think it will 
add anything at all to the act to add it in there. 

Mr. Lucas. We also have on page 33 the use of the word “suitable” 
under fire protection in the next to the last line. That also is a ques- 
tion of determination by the local official, and we do not know how 
to define it. I think the record ought to show some statement from 
you gentlemen as to what you mean by “suitable.” 

Mr, Stroman. I can throw a little light on that; we have certain 
types of fire extinguishers that are fire extinguishers in the sense that 
they will put out a fire, but they might introduce some hazards to the 
persons using them. For example, the so-called Pyrene fire extinguish- 
ers Which are carbon tetrachloride. Well, now, that will extinguish a 
fire, but when played on the fire it will genet rate phosgene gas, , which 
certainly in a mine, which is a relatively closed space, would create a 
situation that might be just as hazardous to the user of the fire ex- 
tinguisher as the fire itself. ( ‘ertainly a carbon tetrachloride type of 
fire extinguisher would be unsuitable in my opinion. So the term 
“suitable” would be some type of fire extinguisher that would be ap- 
proved by the Board of Fire Underwriters or some other similar 
agency, that would be safe to use, and yet would do that job that it is 
intended to do. 

Again, Mr. Welsh refreshed my memory in the case of electrical 
fires, you certainly would not want to use an aqueous solution which 
would conduct the electric power back to the user, and I think that 
rather than go into a long definition of what would be suitable in this 
case, and what would be suitable in that case, I think that there should 
be some field of discretion here. I believe that was the influencing 
factor behind the use of this word, or at least that is my impression. 

Mr. Lucas. Gentlemen, on page 34, I have been informed, and I do 
not know, that there in paragraph 5, relating to underground struc- 
tures, the requirement that those structures installed in a mine after 
the effective date of this section shall be of fireproof construction will 
have a serious effect upon the mines in I]linois. I should like Mr. 
Welsh to direct himself to that question. Does it or will it? 

Mr. Wersu. I am afraid, Mr. Congressman, that I have not the 
technical competence to answer that question, due to lack of familiarity 
with the actual mining practices generally as well as in Illinois spe- 
cifically, but I believe Mr. Ankeny can answer that through his experi- 
ence in mine-safety inspection. 

Mr. Ankeny. This only requires that new substations installed in 
a mine after the effective date of this section be of fireproof construc- 
tion, and I see no reason why it would affect Illinois mines any more 
than any other mines, and I do not think it would be an undue hard- 
ship in any mine for new construction to be made fireproof. 

Mr. Lucas. You do not know that there is any peculiar situation 
existing in Illinois as against mines elsewhere ? 

Mr. Anxeny. I know that there is not any peculiar situation that 
would make it particularly difficult in TMlinois. 

Mr. Lweas. As regards this provision ? 

Mr. Ankeny. That is correct. 

Mr. Lucas. You have provided, Mr. Schorr, on page 35, paragraph 
30, in a gassy mine, smoking shall not be permitted underground nor 
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shall any person be permitted to carry smoking materials, matches, 
or lighters underground. We discussed, I know, in the full committee 
the question of making it a crime or a misdemeanor for a miner him- 
self to be guilty of this violation. This direction is as against the 
operator, the smoking and so forth shall not be permitted in a mine, 
and would it be of assistance to the operator or would he be aided 
at all if some penalty were attached there to this violation by the 
person actually guilty ¢ 

Mr. Scuorr. Well, all of the operator comments that I have ever 
heard on that particular question are that the operators are opposed 
to penalties on the individual miners, and I get from my discussion 
with representatives of the mine workers that they are likewise of 
that opinion, and the point that is generally made, or the argument 
that is generally made, is that that accomplishes nothing in the way 
of keeping men from sneaking smoking materials into the mine with 
them. I have heard stories about them taking cigarettes in within 
their lunch sandwiches and matches carried in that way, and so on. 
Apparently under the provisions that exist, the law in some States 
and under the Federal safety regulations, operators undertake to 
examine or to search miners on occasion and without notice before 
they go into the mine, but even that does not operate effectively, and 
so the thought that we operate hereunder is that it is the ero 
bility of the operator, and if it becomes a habitual matter for the 
miners to take smoking material in and he cannot stop it by diseiplh- 
nary measures which he is authorized to use, we will have to close the 
mine, and that isthe ultimate answer. It seems to be the most effective 
way of accomplishing anything there. 

Mr. Hystor. May I add one thing to that. that the operator does 
have very effective penalties which he can impose upon the individual! 
miner. He has a right to lay him off for a period, and we freque ntly 
do that. A man will be caught with smoking materials. and he is 
deprived of the right to work for a couple of days, and if lie is more 
than a one-time offender, he is discharged. And so it is not that 
the operator is without the right to do something about this, because 
we have the right to do that. 

Mr. Lucas. That creates a moral problem, and have vou had any 
strikes resulting from that? 

Mr. Hystor. Sometimes, yes. Sometimes strikes have developed 
over that particular thing, and I think strikes would be just as likely 
to develop over a jail sentence or a fine. 

Mr. Keviry. Under the Pennsylvania law, Mr. Ferguson, the mine 
inspector can bring suit against a miner if he finds any smoking equip- 
ment on him: is that right? 

Mr. Feravson. That is true not only in Pennsylvania but also in 
most of the large coal-producing States. Adequate penalties are 
provided by State statutes. 

Ir. Wetsu. I might add at this juncture, that in connection wit] 
a previous proposal for mine safety, the question of a Federal enforce- 
ment of criminal penalties against a miner for violation of such a 
provision was criticized, T believe, by representatives of the Depart- 
ment of Labor on the theory that it was injecting the Federal Govern- 
ment into the field of labor-management relations, down at the operat- 
ing level, and they did not feel that it should be done there. I think 
I am correct in that. 
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Mr. Ketiny. Where a penalty is required or permitted in certain 
States, a Federal mine inspector could report it to the State inspector, 
and the State inspector could then bring the action, and it has been 
done. 

Mr. Wetsu. That is correct, and that still leaves, it, I think, con- 
sistent with the theory of this bill, that there is a theory where the 
State should take action and not have the Federal Government in 
that field. 

Mr. Lucas. Tam glad to hear you say that, Mr. Welsh. What other 
field will be left to the States after this bill is passed ¢ 

Mr. Weisu. Speaking as a layman technically again, but based on 
the education these gentlemen have given me, I am convinced that the 
first 15 feet from the working face, the safety of individual miners, 
will still be left to the States, insofar as enforcement of any safety 
regulations are concerned. 

Mr. Lucas. These last questions, I have skipped over some which 
are less important, or which I shall diseuss later, and they are directed 
to you gentlemen of the Bureau of Mines. I asked you this morning 
how much it was going to cost you to administer this act. Do you 
have any idea how much it is going to cost to administer the act as 
presently written / 

Mr. Anxeny. We had figures on the Price bill, as you mentioned 
here this morning, and we prepared no figures on what the cost of ad- 
ministering this act would be. 

Mr. McConnetu. Can I put it this way, Mr. Ankeny, as I tried to 
figure this out myself, under the Price bill which was quite all-in- 
clusive in what it allowed in the way of regulations. and so on, and 
it certainly would endeavor to investigate all of the mines in the 
United States, I believe that bill called for quarterly inspections, if I 
recall correctly—now, based on that, it was figured to be $6,000,000, 
and now in H. R. 7408 we have called for one annual inspection and 
dealing with specific things, like mine disasters, and not the whole 
field of accident prevention and health measures, and so on, as was 
originally in the Price bill, and so if you could make any rough esti- 
mate for that, certainly it would be less than the amount figured for 
the Price bill. 

Mr. Ankeny. What you say is correct. You have to take into ac- 
count the fact that the administration of this act is going to be some- 
what more cumbersome than the Price amendment, because this act 
requires or will require the return of the inspector to the mine some- 
times repeatedly until a violation has been disposed of, and I do not 
think that that was the procedure in the Price bill. 

Mr. McConnetyi. What were you going to do under the Price bill if 
inspectors found violations of many more regulations than are in 
this bill, and were they going to let them go unheeded, or what? You 
see that argument would not hold on that. 

Mr. Wersn. I think that you are correct, Mr. McConnell. The idea 
was, however, here, in view of the fact that an operator can call for 
a reinspection at any time up to the Supreme Court, and frequently it 
is desirable which I do not believe followed in the Price bill, it is very 
difficult for us to estimate how many times a mine might have to be in- 
spected. However, I am sure that I reflect the Director’s views on 
this, that once we get these specific requirements for rock dusting. and 
for a couple of the other features of this bill into effect, there is going 
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to be considerable voluntary compliance which is not going to re- 
quire these constant reinspections or even very lengthy special inspec- 
tions, but there will be, of course, an initial expense, which is going to 
be the extra thorough inspections to be made in conformity with this 
bill, and there will be an additional expense the first year or two. Of 
course, there will be a continuing additional expense over and above 
our present level. 

Mr. McConnetxi. You would say it would be less than $6,000,000 
estimated for the Price bill? 

Mr. Wetsu. I am sure it would be substantially less. 

Mr. Ketiry. Do you not think it would be at least half? 

Mr. Ankeny. It would not be more than half. 

Mr. Stoman. I would like to make a slight correction. I believe 
that the testimony of the Director said that under the Price bill it 
would be $6,000,000 in addition to what we are now spending. 

Mr. McConneti. That is what was meant by the question. 

Mr. Stoman. I thought there might be some misunderstanding. 

Mr. McConnewt. We are already spending a certain amount, and 
whatever additional would be required by the new legislation would 
be additional. That is what was meant by the question, I am sure. 

Mr. Hystvor. I think this should be pointed out, since there is a se- 
rious question about the costs, that this bill has some advantages over 
the present situation. The Bureau of Mines is already making in- 
spections of these mines without authority to enforce their findings. 
The result of that has been to some considerable extent that there has 
been an ignoring of the recommendations, and a repetitious finding 
of the same things over and over again. 

It seems to me logical that where their inspections are canines 
with enforcement powers, that it is not likely that an operator is going 
to be a repeated offender. ‘Therefore, their work should be simplified 
to a considerable extent by eliminating dangerous situations by in- 
spection. 

Mr. Battery. How much of the added expense would be attributed to 
the requirement that you make at least one annual inspection of a lot 
of the smaller mines that you are not inspecting at all? 

Mr. Ankeny. The fact that this includes small mines, I do not think 
would make a great deal of difference, because we are making most of 
these small mines now, and we are inspecting the small mines. 

Mr. Battey. Why? 

Mr. Ankeny. We are required to inspect them. Up until 4 years 
ago 

Mr. B AILEY. Somewhere I got the impression that there are several 
thousand that you have never inspected. 

Mr. Ankeny. Not many small mines that we have not inspected, 
unless it is some mines that we cannot find. 

Mr. Lucas. You spent last year, Mr. Welsh, $27,000,000 in the 
Bureau of Mines, did you not ? 

Mr. Wetsu. I think that that figure over all is substantially correct. 

Mr. Lucas. You say this will not exceed more than $3,000,000 
annually 4 

Mr. Wersu. The additional expense for this, the first year or write 
of operations, those figures were based upon a workload which w 
clearly required under the Price bill, as compared to what we are dntias 
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now. With respect to this bill, we have halved that as an outside 
figure. But that isa pure guess, because we do not believe it will exceed 
that, but how much less than that it would be, we are not prepared to 
state at this moment. 

Mr. Lucas. Then you should not object to an amendment to this bill 
limiting you to $3,000,000 annually in addition to your regular budget 
for the enforcement of this act ¢ 

Mr. WetsH. You have me across the barrel, because as a lawyer I 
do not have a thing to do with budgets in our organization; that is one 
duty they do not impose upon us, thank heaven. 

Mr. Lucas. We are constantly, Mr. Welsh, passing these open au- 
thorizations, and it has come to the situation now where the Appro- 
priations Committee is governing the activities of our agencies and 
bureaus. The Appropriations Committee is really the Congress. If 
we here could exercise the prerogatives vested in this committee by 
limiting you not to expend more than $3,000,000 annually, above your 
regular budget, and, of course, I know that this would be worked in 
with your regular budget so that perhaps you would not need to spend 
more than a million and a half dollars—I think that we might have 
some deterrent effect upon the contagious disease in the bureaus for 
expansion, 

Mr. McConneti. May I ask the gentleman whether that figure 
would include the amount which Congress cut the Bureau by just 
reecntly, or how does that fit into that figure ? 

Mr. Lucas. I was going to apply it against the regular budget, and 
say not more than $3,000,000 additional. 

Mr. McConnetu. But you cut them down seven or eight hundred 
thousand dollars 

Mr. Lucas. That would limit them to $3,000,000 to administer this 
act, because not a witness here has testified that it would cost more 
than $3,000,000, and most of them said it would likely cost less. 

Mr. Ketiry. Of course, they are only guessing at it now; they have 
no figures. 

Mr. Wetsu. If I understand you correctly, Mr. Lucas, that would 
read something to the effect—I am not trying to put words in any- 
body’s mouth, but I envision it would say that the authorization for 
appropriations or the amount of money to be appropriated to enforce 
the provisions of this title shall not exceed $3,000,000 a year. The 
present work is done under title I. 

Mr. Lueas. I take it that you would not object to some limitation 
by this committee to the expenditures which you might be called upon 
to use in order to enforce the act. 

Now, one other question. 

Mr. Wetsn. I have been unable to speak because of my lack of fa- 
miliarity with the budget procedure. However. my offhand view 
would be an additional $3,000,000 authorized in any way it would be 
would probably be ample to cover it as we now see our duties under 
this act. 

With that statement, that is as far as I ean go because of my lack of 
familiarity with the way budgets are drawn up. 

Mr. Ketiey. We desire to continue in executive session for a bit, 
and if you will retire, we will call you back when we get through. 

(Short recess.) 
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Mr. Lucas. I ask unanimous consent that I may insert in the record 
at this point the objections of the Progressive Mine Workers of 
America International Union to H. R. 7408. 

Mr. Ketitey. That may be done. 

Mr, Lucas. I also ask unanimous consent at this point that I may 
insert in the record various letters which I have received. 

Mr. Ketiry. Without objection, that will be done. 

The subcommittee will recess the hearing subject to call of the 
Chair. 

(Thereupon at 3 p. m., a recess was taken subject to call.) 

(The documents referred to follow :) 


STATEMENT OF OBJECTIONS OF PROGRESSIVE MINE WoRrRKERS OF AMERICA, 
INTERNATIONAL UNION, TO H. R. 7408 


I 


This bill attempts to define a gassy mine as a mine in which the air contains 
more than 0.25 percent of methane. We sincerely believe that this figure is much 
too low and is most unfair, particularly in view of the testimony of Mr. Forbes, 
Director of the Bureau of Mines, in a hearing before the subcommittee in Feb- 
ruary 1952, when he made the following answers to certain questions : 

Question by Mr. Bailey: “Is the situation in Pennsylvania the same as in 
Illinois, or was that a violation of the law in the State of Pennsylvania ?”’ 

Answer by Mr. Forbes: “I would say that the Pennsylvania law classifies a 
mine gassy only when they find it with an approved permissible flame safety 
lamp. About 1 percent methane is the minimum amount that can be detected 
with a permissible flame safety lamp by a trained person.” 

Question by Mr. Vail: “Do you recommend the 0.25 methane content as 
justifying classification as a gassy mine? From your statement here, the 
Illinois laws permit 0.75 as the point at which classification is applicable. Would 
you say a spark could ignite mine air at 0.75 without propagation in the mine?” 

Answer by Mr. Forbes: “No.” 

Question by Mr. Vail: “That is not a factor?” 

Answer by Mr. Forbes: “The methane air mixture must contain between 5 and 
15 percent methane before it is explosive. The 0.25 percent methane refers to 
the gassy classification.” 

The answers by Mr. Forbes are correct, except that it is very doubtful if 
1 percent methane can be detected by the most skilled person with a flame safety 
lamp. 

If methane air mixture will not ignite until it has from between 5 to 15 per- 
cent methane, why is it fair to penalize mines that are not now considered gassy 
mines by reducing the figure to the ridiculously low content of 0.25? 

Practically all of the mines in the State of Illinois which are operated by the 
Progressive Mine Workers are now considered as nongassy mines. As we have 
consistently proved to this subcommittee by our last statement tiled with the sub- 
committee, there has not been a major disaster in one of these mines since 
December 24, 1922. 

The passage of this bill will bring every one of these mines under the act 
classified as gassy mines, and will require the expenditure of large sums of 
money, needlessly, in order to comply with the provisions of this law. Of course, 
it is argued that these expenditures may not be made right away but may be upon 
replacement. 

You gentlemen are overlooking the fact that dozens of mines have been closed 
down in the State of Illinois in the last 90 days and, since our last appearance 
in Washington in February, at least 10 or 12 more mines have been closed down 
and permanently abandoned, The smaller mines and many of the larger mines 
that are able to hang on, are able to do so because they are buying used equip- 
ment from the mines that have been abandoned at a fraction of the cost of new 
equipment. This will be prohibited in the future. These mines cannot afford 
to buy the new permissible equipment and, if they are able to survive for a few 
months, will be forced out of business when the equipment must be replaced. 

To classify these Illinois mines as gassy because of 0.25 percent methane is 
grossly unfair. 
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II 


This bill is drafted apparently according to the needs of eastern coal mines 
and should not be applicable to Illinois mines. 

All of the testimony before your subcommittee brings out completely the proof 
that one set of standards cannot be applied to all of the coal mines in the various 
States. If a law is to be adopted, it should be made applicable to individual 
States according to the needs of that State. 

To force one State to adopt needless regulations, install needless equipment, 
and follow needless rules and regulations is to impose upon the mines of that 
State an economic disadvantage and give to another State, where these same 
things are needed, an unfair advantage. 


Iil 


It is our understanding that this bill will exempt strip mines. This, again, 
will give an unfair economic advantage to the operators of strip mines and will 
result in needless punishment of shaft mines, which cannot afford the expendi- 
tures involved in complying with this bill. 


IV 


This bill bans the use of black powder in mines. We realize that Kentucky 
has recently adopted this same regulation. 

In Illinois, this is not necessary because by State law the shooting of powder 
charges in mines while the men are on duty is prohibited. This was passed at a 
recent session of our legislature, where at the same time, the legislature did not 
ban the use of black powder after this bill had been passed. Illinois lump coal 
is best produced by the use of black powder. The other alternative is to install 
airdox and cardox equipment, whéch can only be afforded by the large operators. 
This one item alone would force the small mines in Tlinois out of business. 


V 


We have previously offered to your committee an amendment, which we still 
feel is the answer to this problem. hat amendment will allow the mining law 
of each State to be adopted by the Bureau of Mines as the standard applicable 
to that State. The Federal Government will then have the power to enforce 
that code which has been adopted by the authorities of that State, who are 
familiar with the local problems involved. 

We again urge this committee to give serious consideration to this suggestion. 


VI 


The figures before this committee show that the majority of coal mines in the 
United States are small mines. The bill is aimed primarily at destroying the 
economie existence of these small mines, by imposing upon them unnecessary 
conditions and requirements which they cannot meet. When these mines are 
closed down, there will be a monopoly in the coal industry in the United States. 
There are those people who desire this monopoly. The passage of this bill will 
help further the cause of those who desire this monopoly. 

It is respectfully suggested that this bill be recommended by this committee, 
“Do Not Pass”. 


Coat MINE EQUIPMENT SALEs Co., 
Terre Haute, Ind., April 28, 1952. 
Hon. WINGATE H. LUCAS, 
Member, Education and Labor Committee, House Office Building, 
Washington, D.C. 

Dear CONGRESSMAN: I am writing to you about the proposed Federal safety 
mining law. Iam not technically informed enough to discuss the constitutionality 
of this legislation under the interstate commerce clause; however, as a business- 
man and one connected closely with the coal-mining industry, I know that this 
bill only guarantees greater centralization of power for the Federal Government, 
and thereby pyramids one more bureau atop the list in Washington. As in the 
past, bureaucratic handling leads to political football and political favoritism. 
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To avoid this the State mining authorities should have complete and ‘direct’ 
authority. 

If this legislation were to pass it would spell doom for the progress of the 
industry because it is the bill of the few against the many. Of course, the few 
large captive mines and the stripping operators favor this enactment—since they 
would be the favored ones. These large, economically powerful combines, aided 
by these stringent regulations, would eventually squeeze out the small mines 
with only limited capital, and thus corner the coal market. 

This legislation is one-sided. It places the blame on the operators alone. If 
the workers themselves disregard safety standards through horseplay, through 
illegally smoking underground, and through the improper handling of this equip- 
ment and rock-dusting, then no amount of legislation can protect them from 
themselves. 

Working under Government supervision does not insure immunity from danger 
as witness the recent naval accidents; civilian airplane accidents, even though 
regulated by the CAA; and the mine explosion at a Centralia, Ill, coal mine 
which was under Government supervision. 

Therefore, Federal Government supervision is not the answer. Mine safety 
will be best met by increased and enforced State supervision. The States’ 
mining inspectors should be empowered to (a) decide and enforce adequate 
ventilation and the sealing off of abandoned workings, (0) decide and enforce 
adequate rock-dusting, (¢c)decide and enforce safety rules for both workers and 
operators, and (d) close any mine that does not meet these standards. 

In all fairness, I hope you will do everything possible to prevent this bill from 
being acted on. 

Very sincerely yours, 
FRANK J. WOLFE. 


DEEP VEIN COAL Co., 
Terre Haute, Ind., April 28, 1952. 
Hon. WINGATE H. Lucas, 
House of Representatives, Washington, D. C. 

Str: I am writing you concerning the Price bill, H. R. 268, and the néw Me 
Connell bill, H. R. 7408. These bills are fundamentally the same in that they 
give to the Federal Government through the United States Bureau of Mines 
the control of mines through the enforcement of authority. 

If I could be convinced that Federal control through the United States Bureau 
of Mines would make the mines safer, I would be in favor of the Federal 
Government having control of the safety of the mines. Fundamentally I am 
for States’ rights and State control. We have too many bureaus in Washington 
and too much Federal control at the present time and we are drifting further 
and further to Federal control, 

The union wants Federal control every time we have a mine disaster. In the 
press this morning the headline was “174 missing after destroyer Hobson rams 
carrier Wasp in mid-Atlantic.” Two or three days ago there was another headline 
which read “30 or more sailors killed in explosion of gun turret on battleship.” 
There have been several headlines about disasters on airlines, about railroads, 
and so forth in the last year. I have cited these incidents for the reason that 
practically all of these were under Federal regulation and control and so the 
Federal Government has its disasters as well as businesses controlled by the 
State. 

I honestly believe the Federal Government cannot make the mines generally 
safer than the States; I honestly believe the State can do a better job of making 
the mines safer than a nationai bureau because they understand local conditions 
and have local enforcement. 

Indiana has made tremendous strides in its safety records in the last few 
years; fatality rate .066 which is a great improvement over the last few years. 

I hope that you will give this a great deal of consideration. Let us decrease 
the bureaucratic control ont of Washington instead of increasing it and get 
back to our old American principles. 

Very truly yours, 
Henry P. Smirn, President. 





pashce a 
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ARKANSAS-OKLAHOMA COAL OPERATORS’ ASSOCIATION, 
Fort Smith, Ark., April 28, 1952. 
Hon. Boyp Tackert, 
House Office Building, Washington, D. C. 

My Dear CONGRESSMAN : I am writing you with reference to H. R. 7408, intro- 
duced in the House of Representatives on April 4, 1952, by Mr. McConnell, and 
which was referred to the Committee on Education and Labor. 

The bill as I read it is to amend Public Law 49 of the Seventy-seventh Congress 
so as to provide for the prevention of major disasters in coal mines, and is 
offered as an amendment to Public Law 49, by adding a new title which provides 
“Title 2—Prevention of Mine Disasters ia Coal Mines.” 

Section 201 of the proposed amendment sets out the meaning of the terms as 
used in the act. Seetion 202 (a) for the purpose of determining whether danger 
described in section 208 (a) exists in any mine the products of which regularly 
enter commerce, etc. Reference to any provisions of section 209, being violated, 
directs the Director to Cause an inspection of any such mine. 

Section 203 (a) (1) effects findings and orders of duly authorized representa- 
tives of the Bureau, and if in the mind of the representative making the inspec- 
tion he finds danger that in a mine explosion, mine fire, mine inundation, or 
uran-trip or main-hoist accident, will occur in such mine immediately or before 
the imminence of such danger can be eliminated, lie shall also find the extent 
of the area of such mine throughout which such danger exists. Thereupon he 
shall immediately make an order requiring the operator of such mine to cause all 
persons, except persons referred to in paragraph (2) of this subsection to be 
withdrawn from, and to be debarred from entering, such area. 

I call your attention to the above section 203 dealing with inspections due to 
the fact that the orders of the Director, or his duly authorized representatives, 
become the law under the authority for inspections. 

Public Law 49 of the Seventy-seventh Congress which the MeConnell bill 
seeks to amend, contains no authority for orders of the Director, or his repre- 
sentatives, to be enforced, or on failure of compliance, subject to penalty. 
However, section 210 (a) of H. R. 7408 prescribes penalties for an operator 
failing to comply with an order made pursuant to section 203 or section 206. 

This again brings us to the point that on order issued by the Director, or his 
duly authorized representative, become in fact the law. 

Section 209 dealing with mine safety provisions (a) duty to comply, ete., 
(b) roof support, ete., (¢) ventilation, (d) coal dust and rock dust, (e) electrical 
equipment, (f) fire protection, and (g) miscellaneous, seem to be definine as the 
intention of Congress. However, the authority granted the Director, or his duly 
authorized representative, to issue orders, seems to me to go far beyond the 
provisions of the bill included in section 209, as indicated in subsections (a) to 
(gz), inclusive. 

Section 211, effect on State laws, subsection (a) provides no State or Ter- 
ritorial law in effect upon the effective date of this tithe, or which may become 
effective thereafter, shall be superseded by any provision of this title, ercept 
insofar as such State or Territorial lau is in conflict with this title, or with or- 
ders issued pursuant to this title. 

Here is the same obstacles that we opposed in H. R. 268, by Price, and S. 1310 
by Neely. If the Director, or his authorized representative, after an inspection, 
issues an order that will supersede or nullify a State law, who determines whether 
the State or Territorial law is in conflict with this act, or not? 

Section 207 of H. R. 7408 provides for a board of review with the slow and 
tedious method of procedure that a coal operator would have to follow up before 
he could seek judicial review, which would mean a great loss of operation (if 
the mine or part of it had been closed) as well as time and expense in getting 
judicial review of any order. 

We are of the opinion that this proposed amendment to Public Law 49 as set 
out in H. R. 7408 is unconstitutional and an infringement upon States’ rights and 
is contrary to American jurisprudence concerning property rights of a citizen and 
due process of law in its determination, 

You will recall that Mr. Degen Boyd appeared before the Subcommittee on 
Education and Labor on behalf of the Arkansas-Oklahioma Coal Operators’ Asso- 
ciation and presented the objections of this association at that time to the bills 
being considered by the committee, and I desire to reiterate the same objections 
io H. R. 7408, as that expressed by Mr. Boyd when he appeared before the Com- 
mittee on Education and Labor, in opposition to H. R. 268 and other bills of 
like character, 
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It is our opinion that the passage of H. R. 7408 as an amendment to Public 
Law 49 would in fact destroy State mining departments in the matter of mine 
inspections and enforcement of State laws, and we certainly believe that our 
State mining departments are far more capable and efficient in carrying out the 
mine inspections and enforcement of State laws than if forced to be under, and 
wholly subject to, the whim and fancy of the Director of the Bureau of Mines, or 
inspectors, 

At a hearing before the Senate committee on the Neely bill, Mr. J. J. Forbes, 
Director of the Bureau of Mines, stated that with the enactment of the proposed 
law it would require the employment of 245 additional inspectors and 100 com- 
pliance officers, and would increase Bureau operating cost approximately $6 
miilion, or more than 25-percent increase in the present over-all appropriation 
of the Bureau of Mines. 

I am calling this matter to your attention so that you will know that the coa! 
industry in Arkansas and Oklahoma will be practically put out of business (that 
is, deep mines) if this proposed amendment, H. R. 7408, is enacted into a law. 

We, therefore, respectfully urge that you use your best efforts against such 
legislation, and in the protection of States’ rights to govern industries within 
States’ borders. 

Respectfully submitted. 

S. A. BRAMLETTE, Commissioner. 
x 














